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ABSTRACT

The nor.matlve bas_l_s for the tk.lxatlon of foreign companies under the international tax rules is
rooted in the trac‘htlonal requirement of mandating such companies to establish physical and
taxable presence in t!le form o-f a ‘permanent establishment (PE)’ in a country upon which their
income t_md profit vyﬂl be subjected to tax. In line with this, the provision of Section 54 of the
Companies anfi Al_lled Matters Act (CAMA) requires foreign companies desirous of carrying on
business in Nigeria to incorporate a separate entity for that purpose. However, the advent of
globalization led to the emergence of digital and e-commerce companies that could extend their
business activities to other countries without necessarily having a PE. This altered the basis of
taxation under the international tax rules and created a situation whereby such companies can
carry out business activities in Nigeria without having physical and taxable presence in the
country. The implication of this is that such companies usually avoid tax in the country. This
constitute a significant challenge for a developing country such as Nigeria. Yet, there is no clear
rules in the country on how the income and profit of such companies will be subjected to tax
which had resulted in substantial revenue loss. The objective of this article is to examine the
nature and the tax challenges of the digital and e commerce economy. The article will also
examine the various recommendations that have been made by the international community led
by the Organisation for Economic Cooperation and Development (OECD) for countries to
overcome these tax challenges. The article reccommended that the Nigeria government should
urgently put in place necessary legal framework and administrative procedures to domesticate
and implement the various recommendations of the OECD in this regard to prevent loss of
revenue.

L.1: INTRODUCTION ; ; i

Traditionally, the basis for taxing the income and profit of a company in respect of its business
activities in another country is to tax such income and pro.ﬁt through the company’s permanent
establishment (PE) in that country.' This means that the income and profit of a company can
only be taxed in a foreign country to the extent to which its income and profit are attnbutable. to
its permanent establishment in that foreign country. This is to ensure that foreign companies
have physical and taxable presence in the form of a PEina country upon which their income and

'0ECD (2010) Model Tax = Convention  on Income and  Capital.  Available  from:
http://www.oecd.or tax/tredties/Zk)M .articles.pdf(Accessed on 9 July 2018) and OECD,

(2010) Commentaries on the articles of the Model Tax Convention. Available from:

http://www.oecd.org/berlin/publikationen/43324465. df>(Accessed on 9 July 2018)

-model-tax-convention
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separate epﬂtz’hliz f?:: :rfoz:;ission of the Companies and Allied Matters Act (CAMA) Makes
In line wit ’

: desirous of carrying on business in Nigeria to in¢, 0
mandatory for a1y gt Z(;?E;Ilgs means that a foreign company will not be able carrr}?o;a;ea
separate entity for th;}t, p:rrig unieSS and until it incorporates a subsidiary operating ag , Separ;
[ e ;gentit In this respect, a foreign company is deemed to be residen L
and in}de_pf:nfiept leg?; ] 3; Nig eria® and such company will be assessable to tax op any of iltn
Nigena i lsfll?sc:zgming in, derived from, brought into, or received in Nigeria.® ’
%ZTZ (:;rlé)arro from the above is that the traditional ba.sis of taxing companies is predicated on the
physical presence of that company in a country. ThlS th.eory seems to respect the gCographicy)
boundary and territorial limitation between countries w.hlc‘h 2.1110.W .tax7author1ty to tax the prog;
and income of foreign company through the PE W1th1‘n its jurisdiction. The-theory appears to e
straightforward in practice and it was therefore considered as the best P°§§lbl? means by which
the income and profit of a foreign company in respect of its business activities in another country
can be subjected to taxation.®
However, the advent of globalization significantly altered this normative basis of taxing foreig
companies through their PE’The introduction of sophisticated communication systems ap
advanced high speed information technologies in the new globalized economy led to the
emergence of digital and e-commerce economy whereby companies were able to extend their
business activities to other countries without necessarily establishin% physical and taxable
presence in the form of PE as required under the international tax rules.'’ The new digital and e-
commerce economy renders the geographical boundaries and territorial limitations between

ith.> This means that a PE is an indepep deiﬁt?ct o
anq

2 Ibid, Article 5
*Article 5(2a-i) of the OECD Model Tax Convention
articles.pdf> accessed on 9 July 2018

mgp://www.oecd.orfz/tax/treaties/ZO14-model-tax-convemion-

* Section 54 of the Companies and Allied Matters Act CAP. 20 LFN 2004
5y
Ibid

® Federal Inland Revenue Service (FIRS), (1993) The Taxation of Non-Residents in Nigeria. Information Circular

No: 9302. See Section 9 of the Companies Income Tax Act CAP. C21 LFN 2004
"OECD, (2013) Review of Comparability and of Profit methods: Revisi

Guidelines. Available from: ht_tp_://www‘oecd.org/ctp/transfer-
ffeim
Ibid

on of Chapters I-III of the Transfer Pricing
pricing/45763692.pdf (Accessed on 9 July 2018)
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under the intemnational tax rule irrelevant as companies Were able to

g)iﬂ:d
ictions without the need the

p f‘m’esu:ei pusiness activities in different geographical jurisd
w_,}duf‘h ’ gsical Of wx?blc presence in those jurisdictions.’ The new digital and e-commerce
ﬂbhsy ‘herefore constitute a significant departure from what was obtainable in the past where
) et required 10 }mvc a permanent establishment in 2 country before they could
their pusiness Oiferaﬂfm-fi in‘tx) the COuntry,wI'he borderless nature of digital and €
gﬂf”d o cconomy and its elimination of the need for companies 10 establish 2 PE before they

icular country therefore renders the international tax rules obsolete and old-

o 13in o
fﬁmmed that forei digital ) +ab
g 125 peen T gn digita ‘ar‘ld e-commerce companies such as Amazon, Alibaba,
e Facebook, YouTube, Yahoo, Wikipedia, LinkedIn, Twitter, Instagram, Netflix and other
devant companics - th'? regard h"}Ve been conducting enormous Cross border transactions and
singsses in Nigeria without having any legal, physical and taxable presence Of PE in the
1Due to the absc?sce of physical and taxable presence in the country, the F ederal Inland
enue Service (FIRS)" is usually unable to tax the income and profit earned by these
ompanies in respect of their business activities in the country. The companies therefore consider
s 25 4N opportunity o avoid tax payment in the country without breaking any law. This had
esulted in the country been deprived of tax revenue that could have accrued to it to-
n Nigeria, there are no clear rules on how the income and profit of digital and e-commerce
anies that have no physical and taxable presence in the country will be subjected to tax.
Nigeria, like most develop countries, is still stuck in the traditional old ways of taxing companies
trough their PE in the country which has become obsolete as a result of globalization. The tax
challenges posed by digital and e-commerce economy s therefore one that must be addressed by

¢ the tax base of the country from being eroded. The

the Nigerian government to preven
ntemnational community led by the OECD had proposed various recommendations on how
countries can Overcome the challenges of digital and e-commerce economy. The article
examined the nature and the tax challenges of digital and e-commerce economy as well as the

recommendations proposed by the OECD to overcome the challenges. This article will therefore

go a long way 10 assist policy makers in Nigeria to develop the best possible approach to tax the
income and profit of companies in the new digital and e-commerce economy.

" Kobetsky M., (2011 )Intematianal Taxation of Permanent Establishments: Principles and Policy. Cambridge,

Cambridge University Press 76
"OECD, (2015) Addressing the Tax Challenges of the Digital Economy, Action 1 Final Report. Available
from:http://www or, 2 ing-the-tax-challen es-of-the-digital-economy-actoion-1-2015-final-

" Ibid

14

Ti J, (2014) Protecting the Tax Base in the Digital Economy. Available from:

m:/lwww.un,orgZesa/ffd/tax/ZOI4TBP/>(Acccsscd on 9 July 2018)
15 4 .
Created by the Federal Inland Revenue Service (Establishment) Act No. 13 2007 and saddled with the

responsibility of assessing and collection of income tax from companies in Nigeria
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(cl«‘*‘““‘“““*“““‘“‘i \tion, consumption and indexation appear to drive the digital economy,

Web). Content .l“wg::\bnl)h‘i‘ng and monetising personal data is key to digital businesseg 2
» a oin ,1 - . < e §

growth. ('Mllu::\ d&‘ e-commerce economy involves an interaction between differen; layers

T ‘ t ” . . .

ltl\lc l)l?\“l*‘\d by a mix of hardware and software. The OECD identified the different layers of the

rarter ‘ i : the i ftware resources, accessihil:

Digital and e-commerce economy to include: the infrastructure, so » accessibilty,

that are enabled
The growth of ! ;
(handware and software

interface and the users.’'The infrastructure consists of the cables, tubes, routers, SWitches, and

data centres that are designed and manuf:actured by firms specialised in network interconnectio,
and operated by internet service providers (ISPs), carriers, and netw.ork operators. Contep
providers pay ISPs, carriers, and network operators for hosting servers in their data centres, [p
addresses and domain names are managed at this level. Software resources, on Fhe other hang,
enable organisations to create applications, which can consist of raw data, digital content, o
executable code. Accessibility includes tools providing the fundamental accessibility necessary
to allow software resources to be combined on top of the infrastructure to create applications
useable by individuals or business end users. The interface layer is the machine-to-humap
interface. It represents the user experience and is displayed through a physical point of contact
that can be either a generic/non-generic device or physical place (such as a store). Generic
devices include computers, smart phones or tablets, which support many applications. Non-
generic devices include a connected thermostat, connected cars, which run one application. The
users interact directly with the interface layer to access applications directly or through the

“Global Trends, (2013) The Emerging Digital Economy. Available from:http://www.globaltrends.com/monthly-
briefings/60-monthly-briefines/ 192-gt-briefing-june201 3-the-digital-economv(Accessed on 9 July 2018)

W
Ibid

*® Collin P. & Colin N, (2013) Task Force on Taxation of the Digital Economy. Available from:
www.hldataprotection.com/files/2013/06/T axation_Digital Economy.pdf (Accessed on 9 July 2018)

of the Digital Economy. Available from
(Accessed on 9 July 201 8)

19

OECD, (2014) Addressing the Tax Challenges

http://dx.doi.ore/10.1 787/9789264218789-en
20 yy -
“lbid

2 ) .
OECD, (2014) BEPS Action |- Address the Tax Challenges of the Digital Economy (Public Discussion Dr aff
Available  from: http:

//www.oecd.org/ctn/tax-challenees—diOital-economv—discussiondmﬁT“arCh'zoH' g
(Accessed on 9 July 2018) '
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of another application lac}ing as a gatekeeper.”’The spread of ICT across business sectors
Jeads 10 the growth of the f!lgllal and ¢-commerce economy as virtually all sectors of the
sconomy have ’z‘ldopled ICT to enhance productivity, enlarge market reach, and reduce
o erational cOSIS™.
The digital .and e-commerce economy now contribute the Gross Domestic Product (GDP) of
most countries. For cxa'mplc,'ns cpnlribulion to the GDP in the UK is now more than that of
construction and %(jucahm?. Likewise, it now ranks among the top six industry sectors in China
and South Korea. In Af'r!ca, l.(cnya and Nigeria are among the leading countries in adopting
digital and e-COHIIZ?CECC. l_hc city of Lagos in Nigeria is regarded as an emerging digital and e-
commerce sector. .hvcn_ in the face of inaccessible traffic in the city, digital and e-commerce
companies are pgﬂohferatmg. some guaranteeing delivery of products across the city within 24
hours. X1t is predicted that the growth of digital and ¢-commerce economy will continue to grow
in developing countries particularly the African countries. This is attributed to the fac that
Africa’s middle class has reportedly tripled over the last 30 years, and the current trajectory
suggests that the African middle class will grow to 3.2 billion by 2020 and 4.9 billion by 2030
making it the world's fastest growing continent.”” This growth, coupled with the forecasted GDP
owth of over 6%, is expected to further drive the growth of digital and e-commerce economy
as businesses seize upon opportunities arising from the growing number of digitally empowered
consumers, who are opting to purchase goods via e-digital and e-commerce channels.

ervices

BUSINESS MODELS OF DIGITAL AND E-COMMERCE ECONOMY

The digital and e-commerce economy has given rise to several new business models. Modern
advances in ICT made it possible to conduct many types of business at substantially greater scale
and over longer distances than was previously possible.”’The constant innovation in the digital
and e-commerce economy allows the rapid development of new business models which can
cause existing business models to become obsolete. The business models in this regard include
electronic commerce (e-commerce), app stores, online advertising, cloud computing,

2 1bid

2 Ibid
2 The Boston Consulting Group, (2012) Report on the Internet Economy in the G-20 (2012). Report number: 6.

% Eran R., (2014) The Rise of Entrepreneurship and E-commerce In Africa. Available from: http://www.ventures-

africa.com/2014/01 /me-ﬁse-of.entreprclleurshio-and-e-commercc-in-afn'ca/(Accessed on 9 July 2018)

%Mashable News, (2014) The African Version of Amazon Will Emerge from Nigeria. Available
from: http://mashable.com/2014/03/1 8/nigeria-ecommerce-drones/(Accessed on 9 July 2018)

YGrail  Research,  (2013) The  Rising  Middle  Class of Africa.  Available  from:
hnp;//grailresearch.com/pdf/ContcnPodsPdf/Grail-Research-The-Rising—Middle-Class-Aﬁica.pdf(Accessed on 9

July 2018)
28 .-
Ibid
¥ OECD, (2014) BEPS Action 1: Address the Tax Challenges of the Digital Economy (Public Discussion Draft).

.//www.oecd.org/ctp/tax-challenges-digital-econom -discussiondraftmarch-

Available from:h
2014 pdf(Accessed on 9 July 2018)
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C COMMERCE BUSINESS

i _commerce or Intern . o
Electronic commerce, o e-c merce economy. The OECD Working Party on Indicatorg f,, e
model in the digital and e-com

. : «the sale or purchase of goods or services, conqy,
Information Society dli:i;esn:::;(:;:zpizif;cally designed for the purpose of receiving o p| acit:d
over computer netw(()i: ang services are ordered by those methods, but the payment anq
of ‘orders- 'Ijhe g0°f the good service do not necessarily have to b(? <.:onducted online. A a.
ultimate delivery (t)ion cai be between enterprises, households, 1qd1v1dua]s, governments, 4,
z::)hn;n:;;?isrz?;ﬁvate organisatio 1s”3! E-commerce can be used either to facilitate the order,

i iti els (offline e-co
of goods or services that are then delivered through traditional chann ( X Mmerce) o,

to order and deliver goods or services completely online (online e-commerce).

merce transactions can either be business-to-business mode]

D ding on the parties, e-com .
(Begl(;l)1 bugsiness-to-gonsumer model (B2C), consumer-to-consumer model (C2C), and busineg;.

to-government model (B2G).33The B2B e-commerce mode}s can include online.vers,io,',S of
traditional transactions in which a wholesaler purchases consignments 'o.f goods online, which j;
then sells to consumers from retail outlets. It can also include the provision of goods or services
to support other businesses, including, among others: ® logi§ﬁcs services such as transportation,
warehousing, and distribution; (ii) application service prov1d'e.rs off"f:‘nng deployment, hosting,
and management of packaged software from a central facility, (iii) outsourcing of support
functions for e-commerce, such as web hosting, security, and customer care solutions; (iv)
auction solutions services for the operation and maintenance of real-time auctions via the
Internet; (v) content management services, for the facilitation of website content management
and delivery; and (vi) Web-based commerce enablers that provide automated online purchasing
capabilities.>*It is estimated that more than 90% of e-commerce transaction are B2B.*This is
confirmed by a research conducted by the US-based International Data Corporation (IDC) which
estimated that global B2B e-commerce, especially among wholesalers and distributors,
amounted to US$ 12.4 trillion at the end of 2012.¢

MODEL

ELECTRONI et-commerce is perhaps the best-known b,

ln(:r\,‘

* Tbid

*Ibid

%2 Ibid

* Ibid

* Ibid

*WTO E-commerce Report, (2015) The vast majority of e-commerce consists of B2B transactions. Available from
Www.wto.org/english/res e/booksp_e/ecom brochure e.pdf(Accessed on 9 July 2018)

Li 1 : |
1 1 Q014)Protecting  the Tax Base in  the Digital Economy. Available from:

h@://www.m.org[esa/ffd/tax/ZOl4TBP/(Accessed on 9 July 2018)
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37 1t involve the selling
ysical stores or
ceeded US$ 1

the earliest models of e-commerce transactions.

1s were among e
rvices 10 individual consumers through online platforms with no ph

fgoods * 2 2, the esti
0 ence. In 2012, the estimated value of global B2C e-commerce ex

e PIE ,
ofﬂ‘i‘; };Examples of B2C include:
" ptailers: Online version of traditional retailer, including variation

s such as virtual

mazon and Alibaba;

merchants, bricks-and-clicks, catalog merchants. E.g. A
Google Maps, Google Docs,

i, Service Provider: Online services providers, such as Google:

and so on;
ntent providers: providing digital content on the Web, such as news, music, video s

iii. Co
as Netflix;
iv. Transaction Brokers: process online transactions for consu
travel services, and job placement services;
v. Market Creators: create digital environment where buyers an

transact, such as Price line and eBay
vi. Community Provider: provides online environment (social network) where people with
similar interests can transact, share content, and communicate such as Facebook,

Twitter, Linked In).”
C2C e-commerce model, on the other hand, allows companies to play the role of intermediaries,
helping individual consumers to sell or rent their assets (such as residential property, €ars,
motorcycles, etc.) by publishing their information on the website and facilitating transactions.
These businesses may Or may not charge the consumer for these services, depending on their
revenue model. This type of e-commerce comes in several forms, including, but not limited to:
(i) auctions facilitated at a portal that allows online bidding on the items being sold; (ii) peer-to-

peer systems allowing sharing of files between users, and (iii) classified ads portals providing an
interactive, online marketplace allowing negotiation between buyers and sellers.

Other e-commerce models include App stores, online advertising, cloud computing, payment
services. A newer kind of e-commerce is the so-called ‘social e-commerce’ or F-commerce or
M-t:ommerce.41 It refers to commerce conducted via social networks, such as Facebook, Twitter,

Linked In, Instagram, Google, You Tube, Yahoousing mobile devices. It has been growing as a
rity of social media. This trend is particularly notable in developing

result of the growing popula
countries where people ir}tczreasingly use smart phones, tablets and other mobile devices to gain

access to social networks.

uch

mers, €.2. financial services,

d sellers can meet and

¥ OECD, ‘BEPS Action 1: Address the Tax Challenges of the Digital Economy (Public Discussion Draft)’ Available
_discussiondraftmarch-2014.pdf(Accessed on 9

ﬁom:hgp://www.oecd.org[ctp/tax-challenges-digital-economy
July 2018)

* Ibid

* Ibid

“ Ibid

“Li ] (014) Protecting the Tax Base

h_n_p://www.un.orgZesa/ffd/taX/ZO14TBP/(Acccssed on 9 July 2018)
B 5
Ibid

in the Digital Economy. Available from:
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dels in the digital and e-commerce economy. The Okc
There is a variety of revenue mo ed Is to include: advertising-based revenue, Subsmmi(m
Discussion Draft describes these mode ices. licensing content and technology, selling of o
based revenue, selling of goods and BV - any may charge a fee for enabling or CXCCuun,ﬁ
data and customized market research.” A zoEpTrade com. The main revenue models c,, bbd
transaction. Examples are eBay.com and E- X )
summarized as follo\21153 rtising revenue model, the company offers.content, services andiy
. Uniirct;h:n; a;,si) ;])rovgides a forum for advertisements and receives fees from advertse;,
pro i
le is Facebook, Twitter and Yahoo. . |
° S;lde;ar&i subscription revenue model, the Website (;ffers tl‘lfzzrrsl :or}lgtiz;(n olr Servie;
charges a subscription fee for access to some or all of its 0 gs. ple inclyg,
. g;g:rx'the sales revenue model, a company derives revenue by. selling goods,
information, or services to customers. Examples are Amazon.com and Alibaba.
o The selling of user data and customized market resgarch models are used by ISPS,Mdata
brokers, data analytics firms, telemetrics and data gained from non-personal sources,

1.3: REVENUE GENERATIO

1.4: KEY FEATURES OF DIGITAL AND E-COMMERCE ECONOMY

The digital and e-commerce economy and its business models present some key features which
are potentially relevant from a tax perspective. The OECD describes the key features of the
digital and e-commerce economy to include mobility, reliance on data, multi-sided business
models, tendency toward monopoly or oligopoly and volatility.*® It captures the changing
dynamics and impacts of the digital and e-commerce economy on value creation and
globalization. However, as suggested by the BEPS Monitoring Group,*® these features may be
better explained in terms of: (1) dematerialization of what is being traded; (2) mobility and

briefly considered below.
i. Dematerialisation
The dematerialization of a product literall

izatio e Yy means less, or no materia] is used to deliver the same
level of functionality to the user.”’ [

n the context of digital and e-

Wewin commerce economy,
dematerialization refers to the transfo i ;

digital. Digitization has been keen to
goods sold in digital and e-

the development of digital and e-co

47 .
Wernick W, (1996) Demateriqliz

ation: Measy .
Sciences 171-198 7es and Trends. Joumal of the American Academy of Arts and

198

CamScanner


https://v3.camscanner.com/user/download

Nile \‘l\l\(‘l\l() Law

Journal Vol 1 No 1, 2018 —

ceived by consumers in an electonic  forma). Through digitisat L
g number of goods and services ean be leliver g digitmten of !"h""m“""‘ -
m\sm‘.h\ aboul the transtormation of tangible \‘.\\n:\: ::\: l‘\‘?‘ :hp‘:‘.;\":\l" Advarces in f"" ICT have
eep when @ product remains tangible in form, e g les. An example is an e-book,
pve by its artificial intelligence. Smar W, such as a car or phone, its function and value is
Ve Scomputers on \\‘hcci;e“_ (?‘\\\‘ui\:d}"le‘\m h:\\“o l‘n:lulm'd‘mn\'oul‘imml [\!\(\llt‘.‘% obsolete,
Cars & " tiation in the digil ec S can also be transtormed into services deliverable online,
Demateriatisses = - sl economy does not mean that everything is digital or virtual,
people remain important as producers and consumers. Physical delivery of physical goods
jemains a significant part of e-commenrce, B ) P e
ii. Connectivity (mobility)

The lmg:mcl \‘n‘mall)" connects everybody who has access to it using a computer or mobile
Jevice. §nch connectivity diminishes the relevance of distance or ph)"sicul barriers, Digitized
information (voice, text, image or video) can be communicated and delivered instantly from
anywhere to everywhere. Digital technology increases the speed at which information can be
pmcth‘St‘d\ analysed and utilized. Connectivity enhances the ability of companies to carry out
acti\’lllt‘i\‘l‘t“\\(“Cl}' and to expand the number of potential customers that can be targeted and
reached. "It enables companies to generate revenue from customers located in foreign
jurisdictions without having any old-fashioned business presence in those jurisdictions.

The OECD Discussion Drafts notes that such connectivity also increases the flexibility of
businesses to choose where substantial business activities take place and as a result, it is
increasingly possible for a business' personnel, IT infrastructure (e.g., servers), and customers
each to be spread among multiple jurisdictions, away from the market jurisdictions.'N In short, it
enhances the mobility of a firm’s business functions, customers, and intangible assets. The
more “virtual” of a business model, such as cloud computing and “Pureplay”, the more mobility.
Digital businesses are, thus, intrinsically global. The “where™ issue is neither here nor there.”

iii. Consumers’ Role in Value Creation

In a digital and e-commerce economy, consumers are empowered. Compared to traditional
shopping, they have more choices, more convenience, more bargains, and more say in how they
want to be “served”. Internet users who shop online tend to be middle class, more educated,
younger, and more autonomous. The rise of social media has offered an instant global platform
to share ideas, manage natural disasters, or build momentum for revolution (e.g. in the case of
the Arab Spring).

There has been a recent shift in the balance of power “from developed markets to the developing
world and from institutions such as governments to individuals, who exercise their new power as

i “1(‘:\5\\

Juiven

SOECD, ‘BEPS Action 1: Address the Tax Challenges of the Digital Economy (Public Discussion Draft)* Available

from:lmp://www.occd.mvulcm/lux-clmllcnacs-diﬂi1:nl-cmnmnv—discussinmlnmmm\‘h-ml-t.ndt‘(!\cccssed on 9 July

2018)

“ Ibid 179

% Ibid 179, paras.92-102.

SILL ). (2014)  Protecting the Tax Base in the Digital Economy.  Available  from:

http://www.un.org/esa/fid/tax/ 2014TBP/(Accessed on 9 July 2018)

199

(8 CamScanner


https://v3.camscanner.com/user/download

1Nol,2018

Vol.
Nile University Law Journal —

52 more ¢ e
; jon to their advantage.”” Consumers are h mpowered €ve
information S e eq0noM y. Unbeknown to them, consume, o
com \

H r.l‘:.
ributors to the value creation process. They seem to Create v, ¢
11 i

Ue

bling a continuous, symbiotic anq e i

consumers 0 gt.li!:l =
before in the digital an :
digital economy are also o

¥ stem ena 4 .

: First, as part of an "¢c0SyS’ f big data”.’ i
a;ﬁf;;:,m ‘;’? z',zlue exchange” and second, “as a source ol b1g-€
r

-COMMERCE ECONOMY
OR DIGITAL AND E-C o

1':: '(li‘_A.)t(a]C ﬁﬁiﬁggfzel?economy poses some tax challenges due to dematerialiyyi,,
The digital and €-

f the digital and e-commerce economy. This Challenge affecy b(;;'ﬂ
untries. However, as market countries, developing countries do trA

! ! |
S5These challenges are considered below.

connectivity features O
developed and developing €0
be “net losers” in tax revenue.

RISK OF BASE EROSION AND PROFIT SHIFTING (BEgs)ities 3 Fartiteinlie®
In the digital and e-commerce economy, companies have oppo unh i 12Ty segregar
income from the activities that generate it. In fact, because of the heavy reliance on intangipe,
data, enhanced mobility and globally integrated. business model§, the digital and €-Commerce
economy “exacerbate” risks of BEPS in some circumstances which can also extend to Indirect
taxes such as VAT.* ;
In the context of income taxes, the OECD identifies a number of coordinated strategic
associated with BEPS in the context of direct taxation, which can be broken down into foy
elements:(1) eliminating or reducing tax in the market country through: avoiding a taxable
presence, minimizing functions, assets and risks in market jurisdictions or maximizing
deductions in market jurisdictions; (2) avoiding withholding tax; (3) eliminating or reducing tax
in the intermediate country; and (4) eliminating or reducing tax in the country of residence of the
ultimate parent.’’These elements are briefly discussed hereunder:

i. Avoiding a taxable presence
In a digital and e-commerce economy, a non-resident company may interact with customers in a
country remotely through a website or other digital means (e.g., an application on a mobile
device) without maintaining a physical presence in the country. The domestic laws of most
coun?ries requiye- some degree of physical presence before business profits are subject to
taxation. In addition, under Articles 5 and 7 of the OECD Model Tax Convention, a company is

subject to tax on its business profits in a country only if it has a permanent establishment (PE) in
that country.

% Gregory C., (2013) Power shift: The rise of the consumer-
i lnwv‘vw.kello.,czz.northwestem.edu/.../Rise-of-the-Consumer-Focused-Entern (Accessed on 9 July 2018)
sider Whitepaper, (2012) Rise of the Empowered Consumer: How to reach audiences in 2012. Availbl
from:www.mediacom.com/.../mediacom%20the%20insider the
**OECD, ‘BEPS Action 1: Address the Tax Challen
from:h_ttg://www.oecd.org/ctn/tax-challenges-
July 2018)
*Ibid
*Ibid
"'Ibid paras.119-135,
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Jocused enterprise in the Digital Age. Available from:

%20empowere (Accessed on 9 July 2018)
ges of the Digital Economy (Public Discussion Draft) Availible

digital-economv-discussiondraftmarch—2014.pdf(Accessed on 9
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Companies in glfl‘"al an;n:mczs":;g‘;rce cconomy adopt measures to artificially avoid havin
sxable P@Cﬁmm,oh’ - ‘Sth_lf_-’Ql $0 25 10 avoid paying tax on their business activitieg
5 the country- b OEDC lISSmg facilities that are not deemed as permanent establishmem;
et Article .3(_ )o ; -4 Model Tax Convention,** This includes using facilities solely
for stor2ge: display 0{ , elivery of goods, maintenance of a stock of goods for the purpose o)t/'
gorage: display or delivery of goods and maintenance of 2 fixed place of business solely for the

purpose of purchasing goods or of collecting information.”’ The elimination of the need to create

PE in the new digital and e-commerce economy therefore presents a practical challenge for
xing 2 foreign company in respect of its business activities in another country.
i Avoiding mthho!dmg tax
A C"mpam n}ay be subjec_t - V'_'“h}}"]diﬂg tax in a country in which it is not a resident if it
receives CEriain payments, 1{1C1}1d1pg_ interest or royalties, from payers in that country. If allowed
under a treaty between the Jurisdictions of the payer and recipient, however, 2 company in the
digital economy may be entitled to reduced withholding or exemption from withholding on
payments of profits t(f a lower-tax jurisdiction in the form of royalties or interest. Structures that
involve treaty shopping t_’)’ interposing shell companies located in countries with favourable
treaty networks that contzin insufficient protections against treaty abuse raise BEPS concemns.

iii. Eliminating or reducing tax in the intermediate country

Eliminating or reducing tax in an intermediate country can be accomplished through the
application of preferential domestic tax regimes, the use of hybrid mismatch arrangements, or
through excessive deductible payments made to related entities in low-or no-tax jurisdictions.
Like companies in other industries, companies in the digital economy may locate functions,
assets, or risks in low-tax jurisdictions or countries with preferential regimes, and thereby
allocate income to those locations. While functions are often located in a particular jurisdiction
for non-tax reasons such as access to skilled labour or necessary resources, as business functions
grow increasingly mobile, taxpayers may increasingly be able to locate functions in a way that
takes advantage of favourable tax regimes. Companies may also reduce tax in an intermediate
country by generating excessive deductible payments to related entities that are themselves
located in low- or no-tax jurisdictions or otherwise entitled to a low rate of taxation on the
income from those payments. For example, an operating company located in an intermediate
jurisdiction may use intangibles held by another affiliate in a low-tax jurisdiction. The royalties
for the use of these intangibles may be used to effectively climinate taxable profits in the
intermediate jurisdiction.

iv. Eliminating or reducing tax in the country of residence of the ultimate parent

The same techniques that are used to reduce taxation in the market country are often utilized also
to reduce taxation in the country of the ultimate parent company of the group or where the
headquarters are located. This involve contractually allocating risk and legal ownership of
mobile assets like intangibles to group entities in low tax jurisdictions, while group members in
the jurisdiction of the headquarters are undercompensated for the important functions relating to
these risks and intangibles that continue to be performed in the jurisdiction of the headquarters.

“  OpCD, (2010) Model Tax Convention on Income and Capital. Available from:
-Tax-Convention-Articles. Pdf(Accessed on 29 December 2016)
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1.6: ADDRESSING THE TAX CHALLENG
ECONOMY igital and e-commeres eimen
digital ane
i i Cha"enges plesented by th: lt:e";l,e ]52()5 is how l,‘lmqi!’ﬂ;ro/’ ity v T
international tax R gl gl b%ct t(he concept of permanent estarlishe ., .
end, there is a growing yeLcHaen | ‘a sordingly, addressing the taz challsnges ..
replaced by origin and destination. Accordingly, Action Plan developed by the ¢
digital and e-commerce economy was part of thq 15-q ;3 v
counteract various Base Erosion and Profit Shifting Schemes, B
4 S S enera”yuse tl‘ reisr ) /a’.::. AL 3y

Base Erosion and Profit Shifting (BEPS) is a term g ificially shift profits S . -
schemes/strategies usually employed ba' taxpayers to artificially gttt
PN : 1 BEPS schemes enables laxpa/cﬁ ) meyis :
Jurisdiction to low or no-tax locations. ROy 000 taned ot hick 18
Wwhere they are taxed at lower rates and expenses from where they a ). e ‘, Mes. T,
result of this is the reduction of revenue accruable to the government. Adr}r:.i-;., g e
BEPS was therefore a key priority of governments “2?“"" th.e globe. It was n this St 4
2012, the OECD countries and the G20 countries, v.vorkmg' together embarked on s -,
significant and ambitious objective of re-writing of the international tax rules in 3 cemmur
ambition was to revise the existing international tax rule and .ahgn rtto deveiopmer-; -
world economy to ensure that profits are taxed where economic acuvities are carma: - -
where value is created,
On 12" February 2013, the OECD issued alen
Report.* This was followed up with the publi
197 July 2013 (Action Plan)." The 15-Action Plan otherwise known as e 322%
equips the governments with the domestic and international instruments needad 15 =

s T
SeA T 217

' OEcD, (2015) Base Erosion and Profit Shifting. Available from: http:/www.
15July 2017)

2 Ibid
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these are Argentina, Australia, Brazil, Canada, Chima, Fraoce Jeman
¢o, Russia, Saudj Arabia, South Afnica, South

Korea, Tty (m
Kingdom, United States, and the European Usica. Avahah
S://www
e, : (Accessed on 17 July 2017
e (2015) 0ECD/G29 Base Erosion and Profit Shifting Projet 2015 Finad Repores dytvmaron P
Available from; WWw.oecd.org/ct s . S ) L 2o doane
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66

OECD, (2013) Addressing Base  Erogion and  Profiy
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was eventually endorsed by (he G20 F;

. : p) l"'\n ' 1l ,
an in Lima while the G20 Leaders Nce Minister (y;

013 . = lowed suit tyy g8 their meeting of 8" (qop
; Jmimit held in Antalya, Turkey betweey, 1S 'uulnll()y endorsing the BEps package during :;,h:,:
L * )

jsted pelow:(1) Address the tax chaye
pybrid mismatch arr angements;(3) Strengghen Contr
srosion via interest deductions and ofhey finansial (

tively, taking into acc
more effec AN ' ount lranspurcnc and g
 the artificial avoidance of PR ... v and substance;(6) Prevent treaty abuse;
Prifil‘;mzlalue creation- lnlangiblc(s-](z)l)Sllit-u,s’(x) Assl!x-c that transfer pr)icing OUICOmCSy a:gl:ib],l(gg
gstablish methodologies to collccf 4 d::‘hyic dcallpllul;(l()) Other  high-risk transactions;(11)
) . ) 8¢ data on BEPS and the actions ta ¢ 4
> taxpayers 0 disclose theie . ® and the actions to address it
Requirs =AY close thei aggressive fax planning arrangements;(13) RC-CXIZI;T(I}E():

yransfer pricing documcmation;(l4) Make dispute reenlso: ;
pevelop a multilateral instrumen % Spute resolution mechanisms more effective;(15)

The combination of both Action 1(Address the (g

g ‘ S8 X challenges of the digital economy) and Action
7 (Prevent the zfu‘nﬁcnal avoidance of PR status) of the BEPS l’ackai: are emeat ﬁi ) vomamal &
address the ability of companies in dig g p proposal to

ital and e-commerce ¢ i
e T : . conomy to conduct -
activities in another country without having physical 4 s

; . and taxable presence. The proposal, which
is a long-term solution, is to amend the definition of ) 2t

- ‘o PE to cover situations where
a significant digital presence (SDP) in the cconomy of cre a company has

1 ™ . the country without having physical and
taxable presence. The essence of this amendment is to expand the scope of the meaning of PE
from the traditional Physncal presence as presently applicable under Article 5(2) of the OECD
Model Tax Convention to cover digital and e-commer

; A ce companies that have no physical and
tax.able presence in the country.™ Digital and e-commerce services in this regard means services
which are delivered over the internet or through an electronic network and the nature of which

renders their supply essentially automated and involving minimal human intervention. The
expansion of the definition of a PE in this regard will ensure that digital and e-commerce
companies have taxable presence in a country even though they do not have a PE. It is expected
that countries around the world will put in place necessary legal framework to bring this
proposition into fruition.

In addition to the above, Action 1 of the BEPS Package also contain a proposal to protect the
VAT base. This involve requiring digital and e-commerce companies that have passed a certain
threshold to register, collect and submit VAT on sales to customers located in the market
country. The OECD has also proposed the introduction of an Equalisation Levy which is a fort7rln
of withholding tax to be levied on transactions done on digital and e-commerce platforms.
Some countries have already introduced this kind of levy. For cxamp].c, India mtrodu.ce?d the levy
in 2016 by charging 6% on the fees paid by customers onhtrans'actlons }(llone Gon dlngltaldand .ei
commerce platforms such as advegtzlscment placed on search engines such as Google and socia
media networks such as Facebook.

N()Vclﬂbcr 2015.°The 15-Acti
ﬁl.ul economy;(2) Neutralise the effects of
), ¢d Foreign Company rules;(4) Limit base
payments;(5) Counter harmful tax practices

Nges of the on Plan are

*Ibid
“Ibid
7 Ibid
™! Tbid
72 The Economic Times, (2 March 2016) Equalisation levy of 6 % on digital ad: Government finds a way fo tax

i : Facebook” — Economic Times. Available  online from:
companies like Google,
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1.7: CONC{LUS'{I::: article that the new digital and c-commerce economy pose upig,,
It is clear r‘": developing country such as Nigeria. The country d()gs‘not have cleg lcﬁz
challcngcsl;( ‘:’ capture and tax the income and profit of foreign digital and c_c()mmtéfl
framew‘_’fS gperal:ing in the country. Addressing these cha!lcngcs therefore rcql'l’icre
:mﬁzxgming various measures recommended by the OECD in this reg'ar-d. The country Wilcl
also need to develop its own measures to overcome the tax challenges of digital and €-COMmMer,

economy.
This article recommend as follows:

on 54 of the Companies and Allied Matters Act (CAMA) should pe

foreign multinational digital companies with ‘significant digiy
bsidiary (permanent establishment) in the

1. The provision of secti
amended to compel
presence’ in the country to incorporate a su

country.
2. The interpretation section of CAMA in section 567 should be amended to contain the

various criteria to be considered in determining whether a foreign digital company hasa
‘significant digital presence’ in the country. Such criteria can include any foreign digitl
company whose revenue from digital services rendered in country exceeds a particular
revenue which can be determined by the FIRS. Another criterion can be a foreign digital
company that has more than 100,000 active subscribers in a taxable year. This can also
include a foreign company that has conducted more than 3000 business contracts (suchas
digital advert placements, digital supply of goods and services) with its subscribers ina
taxable year. This recommendation is in line with the proposal released by the European
Commission on 21% March 2018 wherein various modes of subjecting digital companies
with no physical presence in Europe to tax were proposed. These proposals are (0 be
implemented before the end of 2018 within the European Union.

3. The definition of the word ‘company’ in section 105 of CITA should be amended to red
as follows: ‘any company or corporation (other than a corporation sole) established by f
under any law in force in Nigeria or elsewhere or digital companies with ‘significa™

ext&utm_campaign=cpps>(Accessed on 29 October 2017)
73 : . :
European Parliament of Directorate General for Internal Policies, (2016) Tax Challenges in the Digital Econo™

‘Available onli e '
o 201n ine from.}'m //www.europarl.europa.eu/studies(Accessed on 29 October 2017)
» (2015) Addressing the Tax Challenges of the Digital Economy, Action | Final Report. Availab

le on“ﬂ“

from:<http://www.oecd.org/ctp/ 20]5.ﬁnzl|'

Tgpon-97892642>(Accessed on 29 October 2017)
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p;f;?éem me country’. This is to streamline this provision with the provision of
The p;ovismn of A{tlcle 5(2) of the Double Tax Treaties which are subsidiary legislation
under the Compan}es Incorpe TI_L"{ Act (CITA) be renegotiated with treaty partners to
include the phrase ‘companies with significant digital presence in the country’ as part of
the definition of pennanent.eistab]iShment. This is to expand the meaning of permanent
establishment from the traditional physical presence as presently applicable in Article 5
0 cover entities conducting business in the country but with no permanent establishment.

5, Nigeria spould ensure that all future tax treaties should include the phrase ‘companies
with siglﬁmce digital presence’ as part of the definition of permanent establishment.
The Nigerian government should consider amending the Companies and Income Tax Act
(CITA) in orqer to introduce specific provisions to capture the profit of digital companies
with no physical presence in the country within the tax net. Countries such as the United
Kingdom and France respectively introduced ‘Diverted Tax Profit’ or ‘Bandwidth tax’ to
tax the income of MNCs having significant business/economic activity but with no
physical presence in both countries.

7. The Nigerian government should mandate foreign digital companies with significant
digital presence the country to register for VAT with the FIRS.

8. The provision of section 2 of the VAT Act should be amended to extend taxable goods
and services to cover digital supply of goods and services. This will streamline with the

rovision of section 46 VAT Act which defined a taxable person to include ‘person

P
exploiting tangible and intangible property for the purpose of obtaining income there

from by way of trade or business’.
9. These recommendations should be target to foreiga multinational companies that have
significant digital presence in Nigeria but with no taxable or physical presence in the

country.
10. The Nigerian government should not wait for the international community to come out
with a suitable mode of taxing digital and e-commerce companies before it can act.

Countries in European Unions have taken steps in this regard. For instance, the United
Kingdom and France have introduced specific taxation for digital and e-commerce
companies. It is therefore high time Nigeria acted in this regard to prevent the tax base of

the country from being eroded.
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