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CHAPTER 2
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Abstract

Reports on violations of the IDPs’ Yights spurs this Study to
examine the rights of IDPs in Myanmar, Ukraine, Azerbaijan,
Turkey, South Sudan and  Somalia. Through doctrinal

methodology, the study analyses the legal framework Jor the IDpg’
protection in the selected countries  vis-a-vis  Shapi’

issues faced by the
principle  of yeturn, resettlement and
pliance with Kampala Convention: and
e exploration of both national laws and
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Ukraine< Azerbaijan, Turkey, South Sudan and Somalia

in Myanmar,
Rights of Intern ally Displaced persons (1DPs) i

ts with a view 1o solving numerous Figh

.o contended with by the IDPs. Thg study finds they
issues bel‘ng‘is rudence is committed 10 the plights of the IDpg
Shari afij z;;e;ftiﬁes the common lapses in the selected CoOuntyio,
Thf! iﬁ?z;;) vecommends the tackling of the root cause of arme
an

conflicts by governments.

international instrume

Keywords: Rights, Internally Displaced Persons. Shari'a
Jurisprudence, Selected Countries, Refugee

1.0  Introduction

The menace of armed conflicts is a globalised issue.’ 'Smcc the
occurrence of first and second world wars, armed cor.mnu.c to be
familiar phenomenon rocking the globe. Apart from it bcmg‘lhc
global issue, most regions of the global continents continue to face
the negative effect of armed conflict. The various nations have
equally been specific victims of the armed conflicts. The ctfcc’t or
aftermath of armed conflict cannot be overemphasised. The
negative experience of armed conflict includes loss of property,

temporal anarchy, loss of lives and displacements of people from
their original abodes.>

Armed conflicts thus introduced the re
Displaced Persons

forth with both sho
of refugee and [

gime of refugee and Internal
(IDPs).* Though, the armed conflict comes

rtand long term effects, no doubt, the incidence
DPs are the major long term effects of armed

) ~ nf
f;e?ce accessed on the 9 March 2024 nt.cgl?amcle—1046&context=P°5—C°
UStln0,<];ftl;;SI.l/1/1\[;::\th£ Armed Conflict on household Welfare and Policy’
. .
accessed on the 9 March 20;?'Uk/download-php?ﬁlFﬁleS/dmﬁle/ Wp384.pd”

* S Nina ‘Protection i '
’ n Practice: : . .’
International Joyrngy of Refu;‘;E-Lllr‘(;t?;tlng IDPs in Today’s Armed Conflicts

018) 30(2) 292-306
18



EKSULS | Volume 2, 2024

conflict across the globe. The :tl‘lct‘llﬂﬂ!l of armed u.mﬂlct‘licd thcr
IDPs into entirely  different  environment VYllh rnsk 0
vulnerability,* Because, they turn to dcpcndcnt.?' vyhtlc they Qa.r'mot
effectively fend for themselves like before, This is such a pitiable
circumstance the 1DPs find themselves after displacement,

In view of the vulnerable state of the IDPs, scr.ious. campaigns
have been advanced to propose that the current sntuall('m of IDPs
cannot be used to deny them those basic rights and cryoymcnt of
life. Better still, more peculiar rights to their present circumstance
should be fathomed to do parallel justice to their well-being.’ The
nature of right is a matter of human right law which is tacitly legal
framework based. Thus, owing to the various reports® concerning
the violation of IDPs’ rights, hence, this study embark on the
assessment of IDPs’ right from the perspectives of extant legal
framework analysis in the selected countries via-a-vis Shari’ah
Jurisprudential standpoint on IDPs’ rights. To this end, the study
examines the available legal framework for the protection of [DPs’

rights in Myanmar, Ukraine, Azerbaijan, Turkey, South Sudan and
Somalia for analysis and assessment.

2.0 Emergence of IDPs in Myanmar

Myanmar continues to experience humanitarian needs driven by
armed conflict, inter-communal violence and vulnerability to
natural disasters.” Since 2011, the conflicts have led to the

1 ibid
* HTC Lalrinchhana, ‘Rights of Internally Displaced Persons (IDP) with

Rcfcrencg tothe  Guiding Principle  of [DP hitps://djaizawl.nic.in
lactsnstatisticsnarticles/R IGHTSY%2001%20INTERNALLY %

accessed on the 25 April 2024

20DISPLACED® o 20P1ER SONS.pdf
©ibid
" See United Nations Migration 10M;
Humanitarian and Crisis Transition Activit
Plan 2020,

Global Crisis Response  Platform
ies; and Myanmar Crisis Response
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ed persons ({IDPs) In Myanmaf; Ukralne< Azerbaijan, Turkey, South Sudan and Somalia...
r

ally Displaced 7€

pights of Intern

¢ of more than 244,000 persons.® Ty,
onflict in Rakhine State has added to the complexity Oef
ting Myanmar, where almost ong-(hlrd of the country
- affected by the conflict.’ T.he Bakhlne crisis alone has led ¢,
is it 800,000 people fleeing 1nto Bang!adesh, where they are
?o(iv residing in refugee camps. I.n addlthn, th.e .Ongoin.g open
conflict in Rakhine has led to an Increase In militarization and
high levels of displacement. Notably, in Kachin and Shan States in
the North-eastern part of the country, numerous outbreaks of
violence have occurred in 2018 and 2019, involving fighting
between the Myanmar Armed Forces and Ethnic  Armed
Organizations.!” This has caused regularized cyclical temporary
displacement of thousands of people annually, causing significant
humanitarian needs that are expected to persist among all affected

communities throughout 2020.

The low development indicators and the complex humanitarian
situation in Myanmar contribute significantly to the vulnerability
of local communities and thus, as seen during times of crisis, to
the prevalence of dangerous migration patterns, poor regard for
human rights and cyclical vulnerability to natural disasters. These
factors have resulted in strong drivers for migration across all
affected communities and have contributed to the growth of inter-
communal tensions and xenophobia.!!

internal displacemeti

escalating ©
igsues impac

*N Nyein, ¢ i
yein, “KIA Objects to Use of Vacant IDP Land’ The Irrawaddy 2017

\ . l .CO

LA Tun, *KBC tri
) t
Eleven M)‘anmarn;(j 11;) ?\ft:al.'l/%e return of IDPs to 27 Villages in Kachin state
Elge.ﬁ(SiJanuary 2 P/Www elevenmyanmar.com/local/12327 access€
ibi
K Htun, ‘Kachin IDp
Frontier Myanmay 20
grabs-in-the-villages

s fear land ;
grabs |

18 https://fro i

'lhey-once_ca“

ntie villages they once called home’
ed-hrmyanmar.net/en/kachin-idps_fear_land.
ome accessed on the 25 January 202 4
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IKachin, the Northernmont state of Myantar, has a population of
L.od million people (5,5 per cent of the country'y population), of
which around 97,000 (6 per cent) are internally displaced due to
the conflict between the Kachin Independence Army (KIA) and
the Myanmar Armed Forees that resumed in 2011 following the
breakdown of a 17-year ceasefire.!? Kachin State is cthnically
diverse with a sizeable population of ethnic Kachin, a group often

understood o comprise six sub-groups, the largest of which is the
Jinghpaw, !

2.1 Framework on Protection of 1DPs Rights in Myanmar

To the mind of the researchers, much of the available laws on the
rights of 1IDPs in Myanmar are economic and emergency related
and do not sufficiently answer the welfare question of Internally
Displaced Persons.  Rather, it focuses on land appreciation,
possession and alienation with only a passing reference to the
rights of the indigenous peoples who one could absolutely
conclude are the Internally displaced persons,

That notwithstanding, various laws on the rights of Internally

Displaced Persons in the state of Myanmar are viz:'4

i, The 2016 National Land Use Policy (NLUP)

. The 2012 Vacant, Fallow and Virgin Lands Management
Law (VFV Law)

i, The 2012 Farmland Law.

DPP (2016). Baseline Report, 27. Most participants said that their reason for
relurn was *better economic opportunities’ or ‘hope for the future’.

"See United Nations Office on the Coordination of Humanitarian Affairs;
Humanitarian Needs Overyiew Myanmar and Iss. 2020,

"“Myanmar Laws” http://www.myanmar-law-library.org/law-library/laws-and-
regulations/laws/myanmar-laws-1988-unti [-now/union-solidarity-and-
development-party-laws-2012-201 6/myanmar-laws-2013/pyidaungsuhluttaw-
Iuw-no-32-20I3-|z|w-0f-protcction-of'-thc-farmer-rights-and.html accessed the
25 January 2024
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u f,
hts of Internally pisplaced persons (IpPs) In Myanma
Rights © | “ V | |
2013 Law of Protection of Farmers’ Rights o
rgn LY > " ) i i . .
= 4o nt of therr Benelits

Enhanceme J
v The 2013 Nmurnl Disi Lo
. olicies and principles from the Governmen o

¢ that 1DPs retain th'cir rights to their land o
isplaced.” According to these laws, there arg
6 allowing for other actors to arbltrarll)./ Fake
over land forcibly abandoned by 1DPs. Moreover, provisions
i 10 the exceptional circumstances of dlSplé.lce.ment and losg
“‘.m]l-”.] f:li::)oods z;s a result of armed conflict, within the officig]
gtcﬁ::i:ion of natural disaster, can be interpreted to aclicdress the
situation of IDPs, both in terms of (.iamage to and loss. of land ang
property, as well as restitution, and in terms of protections.

\ster Management Law

These laws, P
Myanmar SUZECES
origin. even wh.cn cz
no legal provisions

221 2013 Natural Disaster Management Law of Myanmar

The Natural Disaster Management Law,!” whose definition of
natural disaster includes man-made accidents, makes explicit
reference to violence and armed insurgencies as a listed cause of a
natural disaster.!® It goes on, under Article 18, to outline the
procedures to minimize losses and includes both short-term and
long-term emergency response measures. This includes keeping
records of damages and losses and stipulates that the government
has a positive obligation towards ‘rehabilitation in order to restore
agriculture, livestock breeding and other vocations required for
victims. This law expli'citly stipulates government responsibility to
provide health, education and livelihood opportunities for persons

i For a comprehensive over
Jurists (1CJ) (2017
Protect

Fontent{uploads/zo 17/02/Myanmar-
'rb hematic-reports-20 7-ENG.pdf a
See Internationa Commissjon of Jurists 2017

' Also known as the Pyidaungsy 1)

of Waso, 1375, ME, 31 July 2013, " W No. 21, 2013; The 9th Wanin
S.2 of the Law. '

ve o view of l.and laws, see International Commission of
). Special Economic

SER'ghts https://www.icj.org/Wp"
Z-assessment-Publications—Reports-
ccessed the 25 January 2024
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affected by natural disaster is broadly in line with the UN Guiding

' recover
Principles, which reiterate the duty to support IDPs to
property or land and to assist in reparation,

2.2.1 Law of Protection of Farmer’s Rights and
Enhancement of their Benefits (2013)1°

The Law of Protection of Farmers® Rights and Enhancement of
their Benefits relates to offering priority assistance to farmers who
OWn-small plots of land and are faced with the chall.enges of
damages 1o their farm land and crops due to 3 natural disaster or

>

Infestation of pests

Mvanmar violence and
natural disaster*'or of
under the Jaw fo

include measure
livelihoods, 22

2.2.3 National Land Use Policy 2016

The 2016 Nationa] Land Use Policy23
ethnic nationals W

or other Causes, the desire
10 resettle 10 thejy origi
housing rights shall be

\

- (Pyidaungsy, Hluttaw [.a\ No. 32, 2013) 4th w
ME (8 October 2013)

f“S. 3 of the law gy effectum.
' By virye of the N

axing of Thadinkyut, 1375

Pyiday HI | tural Disagter Management Law Also known as the
SHABUNgsu Hiyraw -a4W No, 2], 2013; The 9 anine . '

31 July 2013, 1€ Oth w ning of Waso, 1375, M.E.;

“ibid

“ibid
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¢ and human rights standards 24 .
at policy 18 .d by the tl?ree. sets of internatj Is
tioned above. It is also significant that the NLn

and tenure rights. This is of relevaUP
achin were living and farming un'(‘ice
ts prior to their displacement 1er:

implies Ul
principles men

ustomary |
DPs in K
Jure arrangemen

recognizes ¢
hecause MOSt
customary land tet
20117

The NLUP pro
land restitution, commi
fair procedures related

vides some general guidance for IDPs’ return 4

tting to the basic principle of implemem'nd
to land tenure and housing rights of IDl}?g
The NLUP. however, is not a legally enforceable document y
current legislation must still be reviewed and revised to re’ﬂa ¢
zhcrce basic principles. Despite the recent announcement of eth
Lmon.ggovemment of the formation of a National Land [56
Council.2® the implementation of this, including the develo "
of a planned National Land Law, has barely started, t P s
afier the policy was announced. R

.‘g\l_\igznmar's L?Bcli) laws, however, do not provide sufficient

ce on s’ return to land of origi '

on rigin or restitution.?’

i‘r;;ccrzsasll) fD(;splaced ?ersons are largely unable to engage ig a

proce rizhtsocumemmg land claims or formalizing their land
so as to make them eligible to enjoyment land of

* T Kramer, ‘Ethni :

httn- ner, "Lthnic Conflict and - :

cn(g.() [g'."m'mu""fo{s"es/themimu.info/ﬁllézzids Rights in Myanmar’ 2015

C Pi,;r ict_and_Land Rights Tom Krame 2ocuments/Academic:ﬁarticle_Ethni

et ree, Coand YeYint, Hwn “L r_2015.pdf accessed 22 July 2024

coml::‘?n Frontier - Myanmar 201;ndhcomm1ttees; An opportunity for

; itees-an- Ary ttps:// i

“Eleven My an(if:gf n.L;(nl'g'fOrl-lnclusion Last :cceg(en:lti’ze;ﬁ}}anmar.n2e(t)/26 ;]/land-

http:/www.ele releases a warni : anuary

2\ Boum.an\de;lm,iﬁ:'"a;"om"c’“'”26‘;?:5(; ezfaénzs; land-grabbing’ 2017

N ' ‘ Ve ) ‘ €

zstonca! perspectives |0cr 'an, *Land tenure in rural lo {Uly 2024

hif | ‘/n'es of Ia"t;nlemp()rary realities in the I;V and Myanmar: Fron]

inu;:.hlhemimu.into,/sites/lh . “"-nyznnzar researct o z‘md the Del?

_Rural_Lowerland My emimu.info/files/doc oy seres (2017)
-Vyanmar_GRET 20| 7.pd;'l :;i’;:{ifggfﬁ}andj%;e,

anuary
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originfor their own purposes, through these laws, Also, ongoing
mq”ld - Myanmar also incvitably results into 4 féil,ll:l[i‘;ll i
which a?r:ncd actors from all sides are involved in the oceupation
of land”™, much of which s likely 1o be for strategic military
PU'T’”"“"",f“‘hcr than commercial, residential or :’1;/riculluml
purposes. Thus, as long as these activities causing displacements
“”’b"-"j the powers of the relief Jaws will not be adequately
harnessed,

2.2.4  Vacant, Fallow and Virgin Lands Management Laws?

T,hf’ VF:V Law provides for the transfer of land to ‘Myanmar
citizen investors” and (o ‘rural farmers and families who wish {0
carry out manageable agricultural project’,*” [t is reported 1o have
been used by external actors to acquire IDP land for economic
exploitation. This was found to have occurred across several
townships, particularly Waingmaw and Momauk.”' [n some
instances, it may simply have been opportunistic action on the part
of non-displaced communities and in other cases it was on a larger
scale by bigger actors,

There are two main issues at stake here in the analysis of the
Vacant, Fallow and Virgin Lands Management Laws. First, when
other actors, be they military personnel or separatist leaders,
succeed in formally acquiring IDP land, it makes the IDPs’
eventual return even more challenging, owing to the presence of

M Moe, ‘Ex-Ministers, Armed Groups Operate Farms in Kachin’s Conflict
Areas’ The Irrawaddy 2017 https://www.irrawaddy,com/features/ex-ministers-
armed-groups-operate-farms-kaching-conflictarcas.html - accessed  the 23
January 2024

¥ Republic of the Union of Myanmar ‘Vacant, Fallow and Virgin Lands
Management Rules’ 2012, 3

http:/fwww . burmalibrary,org/docs [4/VEVM Rules-en.pdf accessed 23January
2024

"M Boutry, and K Allaverdian, (n 27)

Yibid



pights of Interna’y pieplac

. , ocC 118 .
?ﬁﬁm certificate, M&Y h‘v_‘;’L
aificant perio of tim®

v the VEV Law is used by others to acquire |

gecondly. the way ", : tation of proced Dp
aoests flaws 1l mentation of procedures under g,
land suggests .ed. In the VEV Law, there are e ¢
t be followed to ensure that land is actualfllr
fore it 1s allocated t0 farmers or pusinesses. TOWnShig
officials mu hether the lands are 1n fact vacant, fallqy,
' ds. itionally, the Central Committee for he

¢ of Vacant, Fallow and Virgin Land has a positiye
tiate with the said peasants and take action tg
e not unfairly or unjustly dealt with’, shoulq
there be sufficient evidence to prove that the land was not vacant
While not explicit, it can be assumed that it is ‘unfair’ to acquiré
the rights to the land of farmers who have fled conflict, who are

not present and who cannot give their permission.

The land claim process outlined in the VFV Law demonstrates
how easily the law can be used to dispossess IDPs of their land of
or?gin. After submitting an application for the right to work or
utilize ‘vacant, fallow and virgin land’, the relevant township
official is obligated to notify the public by displaying a notice in
the relevant government department office. Thereafter, any
individual has the right to raise an objection if they subn;it the

necessary paperwork, together with evi i
: - ? evidence prov
In question is not in fact vacant. proving that the land

Althou

e disi?atchein \;1;\/ afnd Farmland laws were enacted in 2012, after

Serein G : most IDPs, they do recognize that under

farmers must ‘use if i n;)rma‘l ,rgles do not apply. The concern that

since  theoretically rirghc:zetlé l;a:ei?fogced vy the Farmland Lo
mland that is unused, or left

asig

Managemen
obligation to "NEEO
ensure that they ar

ibid
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fallow’, can be revoked and the land rights reallocated. In
practice, the research has shown that the inability of IDPs to farm
their land of origin has indeed offered another avenue for third
parties to register this land in recent years. Article 12(i) of the law

states, however, that ‘farmland shall not be fallow without a sound
reason.’

The presence of armed conflict and insecurity preventing an IDP
from returning to farm their land should qualify as a ‘sound
reason’ to become a case of exception. Similarly, the VFV Law
includes provisions to protect land rights of whoever has acquired
land under the law but has failed to develop it within a stipulated
four-year period, if there are exceptional circumstances, ‘for
reasons such as delays caused by natural hazards or lack of
security due to other causes’. While there is no explicit reference
to displacement as a result of conflict, the category of ‘other’
would logically include conflict-related displacement. IDPs say
they have a distinct lack of access to land-related information and
Justice mechanisms. This is partly because of their isolation in
camps, and partly because the majority of displacement in Kachin

occurred in 2011, whiles the VFV and Farmland laws was enacted
in 2012,

In camps, IDPs reported that they have limited exposure to the
details of the land laws and it is difficult to access relevant legal
information and engage local authorities. When disputes or
complaints arise, IDPs indicated that they often do not know who

to turn to, they cannot access the right people or do not have the
resources to assert their land rights.

2.2.5 National Strategy on Resettlement of Internally
Displaced Persons

The Government of Myanmar launched its National Strategy on
Resettlement of Internally Displaced Persons (IDPs) and Closure

27



v, South Sudan and Somalia,,,

701937 However, desy;
.:‘ [} 1 g : Q
pp  Camps in ment 0 offer sust‘}mabvlc soluuonSrr

of .t by the Umltt‘mm e ground indicate the authori,
aced, 1eports oach focused on the constructioy
¢ . . i

change to eXisting movepg,

permanen! hOUJ}. - [DPs the right t0 choose‘WhCl‘ e they Wi.Sh to
Festrictions, denyins This approach risks leaghng to the continueg-
;nt;. sermanent segregation  of  displacey

.+« [DPs in Kyauk Ta Lone IDP camp In Kyaukpyu
communmcs;3 e fist 0 e,\'periellce an 1DP camp closure Process

townships ar finalization of the National Strategy. They haye

iniriat‘-’?j ;;:ii pressured to relocate to a substandarq and isolateq
r;ps;t ;rone a:rea [DPs have protested the relocation; however,
tlood- '

plans for construction are ongoing at the new site.

30 Emergence of IDPs in Ukraine

The cause of protracted internal displacement in Uhaine .is‘a
product of the power struggle/tussle bet‘ween‘factlons within
Ukraine. One of the factions wants to align with the European
Union and the other, with Russia. The genesis of this problem
being that Ukraine, as one of the founding states of the defunct
Soviet Union, had been an important contributor to the Soviet
Union's economy between 1920-1991. By March of 2014, the
current crisis erupted when Russian Special Forces occupied
Ukraine's Crimean Peninsula.3* Russia defended her actions by
ga'm,mg that it was protecting its port access to the Black Sea.”
cween2014-2018, a military conflict between Ukrainian

N 0\,'01“{’0 I

European  Up; ;
on, * , .
communitjes »“Displaced and  Dispossessed: Conflict-affected

and thej C .
11-15. eir land of Origin in Kachin State” Myanmar May, 201

20.

and Explanation® August 21, 20'7

February 204 -summary-and-explanation-39704 s
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soldiers and - Russtoanbaekedd nepiintlsts contlnned Iy engber
Ukrames More than 10,000 People wore kilfed,

The annexation of Celmen In Murely 2014 mid the armed confliof
that began inenstern Ukeatne n AP0 1 have resulied b mags
displacement both within Ukralne mnd nerony borders, A of June

2010, there wore close o |8 million Internally dinplnced persons
(1DPsY registered in Ukealne, !

31 Framework for Protection of 1D In Ukrnine

Bulk ot the Taws of Ukealne is modelled after he approach of the
European Union, The researcher does not find ihis (uile surprising
sinee the genesis of the country 'y problom was Integrating, hersel
nto the Furopean Union Instend of Russla, 1 would thus naturally
follow, in the opinion of the researcher, that the nenrest point of
reference as regards the Taws on profeetion of (he tights of 1Dy
would be the Furopean Union, Lixeept for the dearth of judicial
decisions and NGOs activitios in Ukraine, the legal regime for
[DPs in Ukraine could be coneluded 1i-bor,

[t must be noted that Ukraine's first lnw specilicully addressing
internal displacement™ was adopted by the Verkhovna Rada of
Ukraine™ on 20 October 2014, The adoption of o national law on
IDPs was  welcomed by many national  and international
stakeholders, particularly but not surprisingly (he Luropean Union,
Unfortunately, however, Article | of the Law defines an IDP (o
mean that an:

Internally - displaced  person is o citizen of Ukrainc,
foreigner or stateless person who legally stays on the
territory of Ukraine and has a right (o permanent residence
in- Ukraine and who was forced (0 leave g place of

"ibid
Tibid

" the Law on Ensuring Riphts and Freedoms of Internally Displaced Persons
PAnother name for Ukraine's Parliament,

29



Ukiaines Arerhatlan, Tuthey, Sonth Sudan and Somalia
animiat,

lf‘r“ in Ay

. cod Peryant i
Rights of internaly Diaplce

e as the result of. or in order (o .uvnid.‘lhc el
residence 8% 1o emporary oceupation, situatioy
of ;\m'\‘cd 1L\\-‘i‘:\|ch‘C- mass violations of human righy or
ameral 1706 easters,

;‘Jttrr]\l :r lmman-mmlc disasters, | |
principles of the Um‘lcd Nations on [nterng)
of Ukrainc does not alloy for

the Law
ns who may not have a right

Unlike the Guiding
Displaced Persons. -
wces where perso
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articularly evident in the IDP dc?ﬁ11111011, Uk.ralne s regulations op
registration of IDPs* have the effect of creating a Iega}l IDP statyg,
The regulations make it necessary for all IDPs to register as IDPps
and obtain an IDP certificate, even those who do not require
humanitarian assistance but simply want to enjoy their basic rights
and access social services. Eligibility for IDP registration is based
n the above-mentioned definition provided for in national
legislation. This issue 18 covered in more detail in the chapter on
Data Collection, which also addresses IDP registration.

Article 2 of the Law on ensuring rights and freedoms of internally
displaced persons provides that Ukraine shall undertake all
possible measures envisaged by the Constitution of Ukraine,
Ukrainian laws and international treaties ratified by Ukraine, to
prevent mlcma'l.displaccment. Article 3 (1) of the IDP law
::;&“']i‘;l:1‘3;;?1?:118 kof Ukraine, foreigners and stateless persons

Y stay raine and are legal permanent residents 10

Ukraine are ent

ntitled to the G ’ " :
arhi , ove t
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displaced person n No. 509 op registration of internally

ber 2014, para, §.
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3.1.1  Criminal Code/Law of Ukraine

While the Criminal Code of Ukraine contains a chapter on crimes
against humanity, it does not include a prohibition of arbitrary
displacement. It would also be recalled that since Ukraine has not
ratified the Rome Statute, it did not integrate penalization of war
crimes into the text of the Criminal Code of Ukraine.4!

However, by virtue of Article 8 of the Ukraine— European Union
Association Agreement2, Ukraine accepted its responsibility to
ratify the Rome Statute. On 16 January 2015, the draft law No.
1788 “Qn amending Article 124 of the Constitution of Ukraine®
was registered with the Parliament. The draft Jaw proposes to add

a part‘ 6 to Article 124 of the Constitution of Ukraine that would
contain the wording:

‘Ukraine can accept jurisdiction of the International
Criminal Court according to provisions of the Rome
Statute of the International Criminal Court.’

It should also be noted that Article 438 of the Criminal Code of
Ukraine  criminalizes non-compliance  with  international
humanitarian law and indeed the Guiding Principles of the United
Nations on Internally Displaced Persons. It also penalizes
conducting hostilities in a time of war, including arbitrary
displacement with the motive of engaging immigrants or the
displaced into forced labour.** However, only arbitrary
displacement conducted with the purpose of forced labour. This
suggests the inference that any other type of displacement may not
be covered by the Criminal Code.

Yibid
2 16September 2014
. The law is as regards the acceptance of Rome Statute as a binding Law in

Ukraine.
4 Criminal Code of Ukraine Vidomosti of the Verkhovna Rada of Ukraine

(VRU), 2001, No. 25-26, 131
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In the same vein, the Law on Principles of Prevention and
Combating Discrimination in Ukraine elaborates more upon the
Constitutional provisions regarding non-discrimination. The Law
prohibits direct and indirect discrimination and considers
oppression (harassment), defined as a form of treatment that is
degrading or creates a tense, hostile or offensive atmosphere, as a
form of discrimination.*® By virtue of Article 8 of the Law, all
draft laws and by-laws shall be adequately scrutinized in respect
of compliance with non-discrimination standards. Thus, any such

new law must conform to the Law and the Ukrainian Constitution
against discrimination.

The Ukrainianﬁj
confirms that ¢l

Iohrzgfiibmet Og Mmistries have therefore resolved from the
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45
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Rights and Freedoms of Internally Displaced Persons declares'
that IDPs shall enjoy the same rights and freedoms as other
citizens of Ukraine, foreigners and stateless persons who have
permanent residence in Ukraine; discrimination of IDPs on the
basis of their displacement is prohibited.

In the same vein, however, the IDP Law itself contains provisions
that are discriminatory towards IDPs and results in their
stigmatization. For ¢xample, the enjoyment of some rights is
guaranteed to register [DPs only*, and IDPs have some specific
obligations that are not typical for other citizens.

3.1.3 Right to Freedom of Movement of IDPs in Ukraine

The Constitution of Ukraine recognizes the right to freedom of
movement and specifies that it encompasses the right of everyone
who legally stays in Ukraine to move freely within the country, to
choose a place of residence, and to freely leave the territory of
Ukraine, with the exception of cases stipulated by the law.5 On
the legislative level, freedom of movement is regulated by the Law
on freedom of movement and free choice of place of residence.,
Article 2 of this law guarantees freedom of movement inside the
country for persons who legally stay in Ukraine, with exceptions
stipulated by the law.’' The law on freedom of movement also
envisages a procedure of state registration of persons’ place of
residence. However, in Article 2 the Law states that lack of such
registration cannot prevent persons from exercising their rights

‘® Art 14 of the Law on Ensuring Rights and Freedoms of Internally Displ
Persons.

¥ ibid, Art 7

*homas de Waal, “The Nagorny-Karabakh Conflict: Origins, Dynamics
Misperceptions”
content/uploads/2015/05/2013.09-Current-sit,
Last accessed the 25 January 2024

*libid

aced

and
https://europeanmovement.cu/\\'p-

mtion-Nagomo-Kambukh.pdf
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Snecifically regarding the Internally Displaced. Persons,
Ukrainian Parliament amended the Law on ensuring rights anq
~oedoms of internally displaced persons on 24 December 2015 ¢
- Jude the declaration that every IDP has the right to family
unitv. including the assistance of executive authorities, locg|
sovernments and private entities in searching for and reuniting
with family members who lost contact due to internal
displacement.™ The Law also provides in Article 11 that the
central executive body responsible for the implementation of state
migration policy (immigration and emigration), namely the State
Migration Service, shall facilitate reunification of IDP families
through providing such persons with information regarding the
location of missing family members. No Special measures for
unaccompanied or separated children or other vulnerable groups
are indicated. Generally, local state administrations are responsible

for the placement of orphans and children deprived of parental
care into protective institutions.>

~

“ibid
C\iL RcsPIuFion No. 682 on certain aspects of implementation of the Law of
Ukraine on Social Housing, adopted 23 July 2008

“UN, Ukraine: 2016 L
(January 2016) 23 Humanitarian Response Plan, January-December 2010

SUN, i

DE | R;pon of the Special Rapporteur on the Human Rights of [nternally
1_~p ace Pefsons, ChalokaBeyani, Mission to  Ukraine

Doc.A/HRC/29/34/Add.3 (2 April 2015), para, 88 .
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avw R \

3.13 ' Law of Ukraine on Securing (he Rights and Freedoms
of l'(IZUL\ :Eml Legal Regime of the Temporarily Occupled
Territory of Ukraine |

B}' th? prfw\'fision i Article 8 of the Law, thero iy g puaranlced
right tor eitizens of Ukraine resident in the cconomic (roe zone of
Crimea to \*‘ole during the elections of the President of Ukraine,
the people’s deputies  of  Ukraine, and (he  All-Ukralnian
referendum. 1t establishes that the voling ol the citizens of Ukraine
shall not be organized or conducted in the temporarily occupicd
territory. It however provides (o the contrary subsequently that
citizens of Ukraine residing in the temporarily occupicd territory
shall be provided with the conditions to express (heir will frecly
during the elections of the President of Ukraine, the people’s
deputies of Ukraine, and the All-Ukrainian referendum in rest of
the territory of Ukraine.

3.1.5 Law of Ukraine on Guaranteeing the Rights and Freedoms
of Citizens and on the Legal Regime in the Temporarily Occupicd
Territory Of Ukraine

The Law states that citizens of Ukraine who reside in the
temporarily occupied territory or who have been displaced from it
have a right to continue their education in other regions of Ukraine
at the expense of the State Budget of Ukraine.’® Such persons may
take part in competitions for admission to study in Ukraine’s state
and community educational institutions under the general
procedure, with a student hostel residence provided during these

studies.

56 Council of Europe, Revised ESC, 3 May 1996, ETS 163, Art 17 on the right
of children and young persons (o social, legal and economic protection, paras.

la and 2.
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First, on 1 October 2014 the Cabinet of Ministers adopteq
e

Resolution No. 509 on registratio ' ' :
that established the regiiration I;J;)oi:::itsga“syugésplaced persons |
) , ; - - equ |
[‘mrcah 2035, the Cablpet of Ministers adopted Resc?lufinotliyi\J iy
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on amendr.lmmatory ) rules for registration of IDPs. Law I\}C (Snd |
ing some laws regardin o 0. 921
ensuring ri ng strengthenin
24 Decf;;lbgel;t; g?g freedoms of internally displacgdgpu;.rsimees o
new procedures fz)l;tmdduced changes to the IDP Law inllsluiisi Oof
cettificafes ata collection and issuance; of ”1)11,;

4.0
Emergence of IDPs in Azerbaijan

The conflict b
tween A .
Karabakh sta " rmenia and .
rted in 19 n Azerbaijan . Ne )
hundreds of thousand588 and has since led to Jth do'Vel D
Parts of Azerbaijon st [ - C TG Azeris who b ¢ displacement 0
Azeris were forced g ft]ls estimated that ab ave fled into other
ee from Armenia-aw?]l-l[t 250 0,000 ethnics
; While 500,000 others

—

*7 ibid
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Europea
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Were I\Iispl;wcd Within Azerbadinn, A cenne-fire win however
negotiated in May 1994 which by all indications did ot Jaaot vlv-rly
long, ~‘\\‘\j“"""‘ll o Azerbaljun's ofticial repintration. the C(J!lf]}f'f
resulted in- 209,000 refugees and 576,000 1051y the mon
recent government statistics,* 571,272 persons are siill cun;sidcrcr'l
to-be IDPs from Nagorno-Karubakh and other occupied areas
According 0 WEP, only one third of the 1DPs reside in f)r(Jin:ify'
houses while more than 90,000 are living in 28 camps/setilements
fmd u‘mnnd. 300,000 people are settled in public  buildings
including rail wagons. 1tis estimated that at least half of the 1DPs
are "}'“‘S m urban areas, especially Baku and Sumgait. Those
IDPs in urban centres have a comparative advantage over 1DPs in
rural areas and camps/seltlements, where services are randomly
provided and employment opportunitics are extremely limited, As
a result, WEP has been mainly targeting food assistance to 1DPs
outside the major urban areas,

As per a United Nations Report,? the Government of Azerbaijan
has been intensifying its ¢fTorts to improve the standards of living
of the IDP communitics and IDPs generally, Government
proactive steps can be viewed in terms of an array of presidential
decrees, laws passed by the Milli Mejlis® and enactments and
resolutions adopted by the Cabinet of Ministers that regulate
assistance and protection of refugees, asylum seekers and IDPs in

* A Ali, *The Nagorno-Karrabakh Conflict: The Beginning of the Soviet End’
https://www.researchgate.net/publication/3394 15817 _The_Nagorno_Karabakh_
Conflict The Beginning of the Soviet_Iind the 25 January 2024

“ Roughly 10% of the total population of the country

" United Nations Refugee Apency, ‘Azerbaijan: Analysis of Gaps in the
Protection of Internally Displaced Persons (1DPs)" October 2009,

®* Eurostat: Manuals and Guidelines, ‘Technical Report on Statistics of
Internally  Displaced Persons: Current Practice and Recommendations  for
Improvement’ March 2018

*The Azerbaijani Legislature
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unemployment

utilities.

4.1  Legislative Framework for Protecting the Rights of
[DPs in Azerbaijan

The Republic of Azerbaijan is a signatory to.
agreements defining fundamental human ri
Within the hierarchy of Azerbaijani legislative Acts, intcrnational
law supersedes national legislation in cascs of contradiction
between international and national law. The only exception is the
Constitution and acts adopted by referendum.% The Azcrbaijani
corpus juris includes a number of IDP-related laws and regulatory
frameworks adopted by her Parliament. The key legislative
documents in respect of the rights of IDPs in Azerbaijan are the
Law of the Republic of Azerbaijan on the Status of Refugees and
Forcibly Displaced Persons®, the Law on Social Protection of
Internally Displaced Persons and Persons Equated to them.%

the main international
ghts and freedoms,”

4.1.1 Law on the Status of Refugees and Forcibly Displaced
Persons

\Tv?:}f Ollz:tw deals with both re.fugees and internally displaced persons
o c?)mpletely lumping both together. By its Article I,
y Displaced Person (IDP) applies to any person who has

“ibid
®*ibid
*ibid
*" Azerbaijani
Jjant Law No. 668-1Q of 190
* Azerbaijani Law No. 669-]8 of l;g;
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moved o another place within the lertitory of the Pepublic of
Avorhatjin, having belng forced (0 leave Bis/her permanent
penddences I connecton with militney appression, natural or man-
made disisters The Taw goen further (o provide that in certain
clicumstances, wicmny be necetsed by the appropriate ezecutive
anthority o the stute, TDP utntas cin be granted w any citizen of
the Republie who moves from another country or zone into his/her
arttnnl conntey, "Thin haw In mind those (rapped in the free zones
or boundurles between Armentin ind Azerbaijan,

Iy “\"”\‘.h‘ O o the Law, nny person who has obtained either the
stntu oF e rolugee or IDP shall be provided with the following
puarantees i the eatablished order, viz:

Lo To dive freesof-charge in special allocated places until
acquiring the job or place of residence for a period of not
more than 3 months,

i To come and trangport the property form the temporary
residence free ol charge,

i, To pet freo-ol=charge medical assistance and day-to-day
poods at the places of residences or hospitals by the elders,
children, poor people, and the familics without heads.

iv.  To educate children in pre-school education institutions
and in relevant higher educational institutions,

v. To purchase foodstufl” and industrial goods in the
settlements on the same basis with the permanent residents

vi,  To obtain of one=time and other aid determined by the state

vil,  To pet the urgent allocations of single pensioners and
invalids at the special institutions of social welfare;

vili.  To acquire status of refugee or 1DP within the term,
estublished by present Law;

ix, To arise the question of payment of financial and other
damage;

X, Toapply to the Court for the defence of broken rights

sl Right ol movement to the previous place of residence.

a9
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Azerbaijani obligation
her own handbook on t

4.1.2 Law on Social Pr

to Them _
This law applies to the persons, who became an IDP since January
1st. 1988 till the effective date of the present Law an_d who have
come to the Azerbaijan Republic due to the reasons, stipulated in 3
part 2 of Article 2 of this Law. Accommodation of the IDPs is
carried out by the appropriate executive authorities in many
respects. These include accommodation, administrative and
subsidiary buildings as well as the other buildings which are
habitable or can be made habitable and can be used for
accommodation. In case if the accommodation of the IDPs in such
buildings, is not possible due to the high density of the residence
in the certain settlements, they are accommodated in the camps,
specially organized for the IDPs. The camps should meet the
requirements, necessary for residence.”

For agricultural cultivation the IDPs are provided with the
temporary land plots from the account of state and municipal land
fund, granted with preferential loans, as well as technical and
other assistance as stipulated by the state program.”! The
employment of the IDPs is provided by the appropriate executive
authority in conformity with the state program. State creates
necessary conditions for independent employment of IDPs and for
commercial and ownership activities. The provision of
employmcnt for the IDPs is carried out through determining
quotas in state bodies, enterprises and organizations and by

y Fund and International Development Association,

‘Azerbaijan Republic Poverty R i .
Staff Assessment 12 August 2);)04e.duc“0n ReEy Fopes e

70 ibid, Art 5
7V ibid, Art 6
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establishing  new  posts, vacancies and realization of other
measures.”?

The provision of 1DPs with one-time a.nd regular financial aiq of
foodstuffs and industrial goods is carried out by the appropriate
oxecutive authority. The legal and physical persons, international
oreanisations are free to render financial and other humanitarian
assistance. The activity in rendering the humanitarian assistance to
IDPs is coordinated by the appropriate executive authority.”

4.1.3 Executive Framework on IDPs’ Rights in Azerbaijan

The July 2004 Decree of the President of the Azerbaijan Republic
is of utmost importance in assessing the rights of IDPs in
Azerbaijan. The Degree is regarding the approval of the *“State
Program for the Improvement of Living Standards and Generation
of Employment for Refugees and IDPs”. It, indubitably,
establishes a broader and more encompassing programme for
further improvement of the living conditions of IDPs.’*

Furthermore, the State Programme for Poverty Reduction and
Economic Development (SPPRED), covering a three-year period
(2003-2005) has also been decreed, so to say and same has been
updated as a 10 Year Programme for Economic Development and
Poverty Reduction for the Period 2006-2015. As the foremost
programme in the document, the improvement of the living
conditions and opportunities of the refugee and IDP population
reigns supreme as one of the six strategic aims of the SPPRED.
Particularly speaking, the SPPRED identifies several directions for
assistance, including the rehabilitation of the non-occupied areas
near the ceasefire line, provision of improved housing for 5,000
families, upgrading infrastructure in IDP camps, addressing

" ibid, Art 7
" ibid, Art 9

74 a H
Decree of the President of the Azerbaijan Republic, July 2004,
41
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50 Emergence of IDPs In Turkey
T displacement in Turkey accor ding i

The major ¢ ¢ Monitoring Centre’® is the Turkig,

| Displacemen
t}l:zr;?stl?\l:?ar in tl?e 1990s.77 It has been reported that from 1986,

1003 ohly about 1.2 million pc?ople were  interng|},
assﬁéce?%hlny 2006, Hacettepe University con.ducted a sty dly},
commissioned by the Government of Turkey v‘vhlch revealed thy
since 2003, further displacements have been triggered by security

he state of emergency which wag

operations in 7015 and during t
declared following the attempted coup of 15 July 2016 and which

lasted until July 2018.7

From all indications, Turkey does not have a specific legal regime
1o adequately answer the question of welfare of the Internally
Displaced persons although there are sOme of the general

provisions of its laws that could apply to IDPs. However, going by
various efforts it has made t0 be more accountable to the

principles of justice and fairness, all international obligations and
court judgments remain binding on the state of turkey. This
section shall make an attempt to give a brief overview of such

75 : ¢ .
A Hancioglu, ‘Internal Displacement in Azerbaijan: Main Findings from the

Sern{z:;iwi.txz:r}?n d o and Violence’ Rue de Varembeé 2
%istcr)ig, Pfi,)gress bulftk :l);(s) ;:i:'}% ;/';:y rzeglegelopment of battle-scarred
Februas;iz%’l;Repon on the human righis situation in Sout

79
E -
uropean Commission, ‘Turkey 2018 Report’ 17 April 2018
42
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attempts in line with the Global IDP Profile of Turkey, as released
by the Norwegian Refugee Council/Global IDP Project®

51 Governmental Efforts in Turkey on the Rights of IDPs

Until 2002, Turkey’s official position on displacement was one of
denial: the government vehemently rejected the allegations of the
international community that Kurdish civilians were displaced by
the millions. All entreaties and attempts made by the former
special representative of the UN secretary-general on internally
displaced persons, to conduct a mission to Turkey to identify the
conditions and needs of the displaced were rejected on the grounds
that no displacement situation exists in Turkey.!! The
government’s attitude changed considerably with the initiation of
Turkey’s EU accession process in 1999, however, after which it
started to cooperate with the international community in
addressing the human rights situation in the country.32

This cooperation culminated with the approval of Deng’s fact-
finding mission and the subsequent release of his 2002 report,
which contained a number of recommendations to the government.
Among these were the provision of compensation for the losses of
the displaced; the identification of the number, current conditions,
needs, and expectations of IDPs; the facilitation of their return,
reintegration, or resettlement; the abolition of the village guard
system; and the clearance of landmines. Noticeably absent in

® Norwegian Refugee Council/Global IDP Project, ‘Profile of Internal
Displacement: Turkey Compilation of the information available in the Global
IDP Database of the Norwegian Refugee Council’ (as of 5 April 2004)
“'International Displacement Monitoring Centre and the Norwegian Refugee
Council, ‘Case Study on Education and Displacement in Turkey’ August 2010.
¥ Norwegian Refugee Council/Global IDP Project, ‘Profile of Internal
Displacement: Turkey Compilation of the information available in the Global
IDP Database of the Norwegian Refugee Council’ (as of 5 April 2004)
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For all intents and purposes, the law was hastily adopted by
Parliament in a late-night session, together with various other EU
harmonization laws.$5 The government did not consult with the
displaced or their representatives prior to the enactment or even
during the implementation of the Compensation Law.*® IDPs’
hopes that the law would provide a forum to teil their stories and
to set down the truth in official records were shattered due to the
composition of the “damage assessment commissions” tasked with
implementing the law. Six out of the seven members of these
administrative commissions are public servants - representatives
of Ihc‘ national government at the provincial level. This
C?xnposnion has intimidated the IDPs and deterred them from
s hey e ot e iy st to spesk about b
vast majority of IDPs fi de~ e of security officers. Hence, B

' lled their applications through legal counsel
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£
J- Wyndham, “A D .
(s . ' eVClOl y .

Displacement in Turkey' /1y ping Trend: Laws and Policies on lntcrllﬂl

b1 d man Rights Brief (2006) 14(1) 7-12

* Passed by |
sed by Parliament on 28 Dece

January 200 : )
ibid U6, published in Resmij ¢;

A mber 2005 and came into effect on 3
azete, no 26042, 3 January 2006,
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cather than individually, 'l he application process is not conducive
0 nlmilll'h{lillnm environment; the displaced routinely fill out
Wentleal petitions, are required to quantify their losses i

and are unable (o narrate their cxpcricncc.?:ul'victimizatl;:)l;f";:t;res;
(han belng trented ay equal parties in negotiations, the displaced
are expected (o fnke or fenve the compensation amounts set by the
commissions,  Consequently,  1DPs  view  the  administrative
mechantsm established under the law as an imposition against
(helr Wilb rather than o peacelul dispute-resolution mechanism, as
(he T explicitly states its purpose to be

Furthermore, the Compensation Law has not served a catalyzing
solidarity Tunction i Turkish society.”” At one end of the
spectram, there i a high level of unawareness about the law
among, the general public, At the other, the displaced and the
Kurdish political movement pereeive the law as a government
welic 1o deceive the international community at worst, and a well-
intentioned but poorly crafted and ultimately failed effort at best.**
The rejection of 43 percent of the concluded applications, the
ol compensation to some of the perpetrators, as well as
paration amounts have created a hierarchy of
function among the Kurdish

rewarding
the dilference in re
vietims and served a deeply divisive
displaced population.”

13 Marco, and M Philip, ‘Towards The "Europeanisation” Of Personal Injury
Compensation: Contexts, Tools, Projects, Materials and Casgs 01'1 Personal
Injury Approximation in Furope' Personal Injury Compensation in Europe,
2003 :

W urdish Tuman Rights Project and Bar Human Rights
and Wales, *The Status of Internally Displaced Kurds I
Compensation Rights - An Update Fact Finding Mission
20006
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6.0 Emergence of IDPs in South Suda

. : ort,” it was revealed thy,
According to a U(;]l‘gedsg:;osisoii? conflicts broke out ip Jugz
15t December 2 ber’s ' the presidential‘ Guard and the Suday
betweep th‘ebn?etIiT(l)n Army (SPL A).’! This led to a subseqtfent
Pe(?p!e.s Llfel~a s loyal to the Government a.md to fomer che,
spllt'flng Of‘ O]S\?Iachar.” For so long after th1§ loyalty glmmlc.ks,
PreSIden]t' I:le read to the States of Jonglei, Unity anq Upper Nl‘le.
the conélz)csesliimes, the conflict has transce.nded INto a majoy
ISJ‘;gfeection crisis and forced the migration or displacement of more
than 2.27 million people.

It should be noted that according to .the report, hby thf .eng odf
October 2015, conflicts and food. insecurity N ave Irtlgg r]e]:
significant internal displacemer}t with 1.66 million Internally
Displaced Persons and still counting,

6.1  Laws of South Sudan on the Rights of IDPs

South Sudan signed the Kampala Convention on 25th January,
2013. The Bill ratifying the Convention has been cleared b)./ the
Council of Ministers and was submitted to the National
Legislative Assembly on 29th September, 2015. For all intents and

purposes, the Kampala convention applies mutatis mutandis to
South Sudan.

That notwithstanding, a national law?3

was conceived in 2018
10 cater adequately for the peculiar ci

rcumstances of persons

" United Nations Hj
Review’ 2pg Cycle, 26t
?libid
*Zibid
“The Protection ang Assistance

0
: to Internally Displaceq Persons Act. See also:
C Beyani, ¢/ al, *The Potentia] of South § P

. tion
: udan’s National Law on Protec
and Assistance to IDPs’ GP20: |, ) na
3 ‘ €sson n Inte
Displacemen;’ November 2020, > and Good Practice o

gh Commission

er for Refugees, ‘Universal Periodic
h Session, 3
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internally displaced within South Sudan. Those who drafted
the national law i.e. the Sudanese Ministry of Humanitarian
Affairs and Disaster Management® took a participatory and
all-inclusive approach in order to better identify the needs of
IDPs and the challenges faced by the government to respond
adequately to internal displacement.®® It has been reported that
the GP20 Plan of Action afforded significant coordination
mechanisms for major stakeholders and for the participation of
IDPs in order to directly assess their needs. Such consultative
and participatory law-making process is necessary in order to
make the law reflective truly of the peculiar circumstances

only understood by the Internally Displaced Persons
themselves.

It became evident during the consultations that women are
likely to face challenges in reclaiming property left behind
during displacement due to their lack of documentation and
due to discriminatory cultural practices; as a result,
appropriate protection for women’s property rights was
included in the draft law. However, effective access to and
consultation with IDPs and host communities — vital if their
perspectives and priorities are to influence the development
and implementation of the law — proved extremely challenging
in some areas due to conflict, while limited infrastructure and
internet access made it difficult to carry out data collection.”

The draft national law adapts international protection
benchmarks to suit local conditions by. For example,

* ibid

* Integrated Food Security Phase Classification (IPC), ‘Republic of South
Sudan - Full Report’ August-September 2015, 2,
http://reliefweb.int/sites/reliefweb.int/files/resources/IPC%20Report%20South
%20Sudan%2020September%202015%20-Final.pdf accessed the 23 January
2024,

%ibid
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establishing special protection measurec:is tr?‘lsdariefu’?;d ll10usin |
land and property rights .for women and chl ) - 1he law g,
provides for pragmatic apprgaches (Siuc;h as area-bageg
programming, transitional solutions, an h e use (?f. cash
assistance to strengthen the resﬂ'len‘ce of communities,
parallel ~ with the Guiding Prmleples, t!’le legislatioy
specifically focuses on solution?s to mj[erne}l dlsplacem?nt by
providing options for return, integration in the location of
displacement, or resettlement to another part of the country.”?

Another way in which the draft law profoundly focuses on
solutions is by incorporating the guidance of the IASC
Framework on Durable Solutions, hence making it applicable
in the country. The law also establishes a fund to support its
implementation (provided through the allocation of 30% of
national oil revenues), an approach that is new to the region
and one that will ensure that humanitarian responses and
strategies for long-term solutions are funded from the
country’s own resources rather than being dependent on
external funding. The national legislation thus aligns with the
spirit. of the GCR and has potential to strengthen

implementation of the R-ARCSS towards a lasting peace in
South Sudan.”

6.2 South Sudanese P

. olic on

South Sudan had
‘ also adopted g : on
Return, Resettlement and : National Framework

framework for human: 'Remtegration in 2017 to provide.a
umanitarian assistance and reconstruction 1
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., dlil, ,(n 93
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South Sudan.”” The government revised the Framework in
October 2019, Although, the framework has been found to
represent an important step towards the search for durable
solutions, it unfortunately is lacking in the comprehensiveness
typical of a legal framework as envisaged by the Guiding
Principles and the Kampala Convention. This is an indication
that it was hurriedly done without due regards to necessary
and fundamental principles of policy making.

Since the Kampala Convention incorporates the 1998 Guiding
Principles on Internal Displacement, domesticating it provides
a legal normative basis for application of the Guiding
Principles in addressing the situation of IDPs in South
Sudan. The national legislation thus presents a unique
opportunity to deal coherently with the need for IDP
protection, based on both a whole-of-government and a whole-
of-society approach.

7.0 Emergence of IDPs in Somalia

Two decades of armed conflict and severe recurring droughts and
floods have forced a significant portion of the Somali population
to leave their homes.'®’ Before January 2016, more than 1.1
million people were reported as already living in protracted
displacement, largely in the south and centre of the country.'”!
This includes large numbers of people who left their homes during
the 2011 drought and did not return.!® Since January 2016, a

"ibid

"0 Oxfam International, Droughts, Displacement and Livelihood in
Somalla/Somaliland:  Time for Gender Sensitive and Protection-focused
approaches: (Joint Agency Briefing Note June 2018) ISBN 978-1-78748-284-5
DOI: 10.21201/2018,2845
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internally displaced persons even when the numbers are reaching
an alarming high in the country.

Bv the Somali Policy on IDPs, laws such as the Somali Nationg|
Constitution, all other relevant laws, the National Dev.elopment
Plan and policies of Somalia; the 1951 Convention Relating to the
Status of Refugees and its 1967 protocol; the 1969 OAU
[Organization of African Unity] Convention Governing the
Specific Aspects of Refugee Problems in Africa; the African
Charter on Human and Peoples’ Rights of 1981; the African
Union Convention for the Protection and Assistance of [nternally
Displaced Persons in Africa of 2009; the UN Guiding Principles
on Internal Displacement of 1998 and such other international
treaties must be respected and observed and most importantly,

;2 ll ized in the understanding and enforcement of the Somalian IDP
Icy.
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the Prime Minister rather than to the Ministry of Interior.'® This
has produced optimism that the Federal Government of Somalia,
at least at the technical staffing level, intends to give humanitarian
programs the attention and expertise they deserve. The Ministry of
Interior also employs humanitarian advisors - some with OCHA
funding — as well as a senior advisor on internal displacement.
Several of these humanitarian positions within the government are
held by young, well-educated members of the Somali Diasporas
who have repatriated from European asylum countries with a
strong sense of idealism about rebuilding their homeland.

Given the inexperience and fragility of the
government, local government officials
success or failure of humanitarian programs - perhaps more so.
Historically, for example, many of Mogadishu's'“"neighbourhood
District Commissioners were complicit in the extortion racket
practiced by gatekeepers who steal relief distributions intended for
IDPs in the city’s hundreds of settlements.!* After two decades of
weak or non-existent national government, local powerbrokers
such as District Commissioners do not automatically defer 1o
policies handed down by the FGS. In recognition of that fact.
authorities moved aggressively 1o install  npew District
Commissioners with allegiances to the new federal government
rather than to traditional warlords and clan leaders. While it is
Premature to judge the benefits of this political realignment at the

local level, most observers welcomed the political risks taken to
change the local status quo.!%?

country’s national
are cqually kev to the

8.0 IDPs’ Rights under Shari’ah Jurisprudence
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110 Thus, this study examines the rights of lb?sh
§

regime. Shari'ah jurisp.rudence came 1o fore
f [slamic law. Shari’ah refers to the ““i\'er:
nds all Muslims 10 the Islamic world ! i q

I

divine, comprehensive and robust in ne'lture.‘ 121t touches on ey,
aspect of the lives of Muslim$ ?"d_ in any condition they fing
themselves. Shari’ah finds solace In its primary sources which gy,
the Qur’an and Sunnah as they dictates orders fo.r guidance gng
implementations in Islamic world. The general notion of Shari'y
does not go beyond its divinity in form of legal rules apg
regulations from the Law Giver through His Messenger to the
world over touching on every condition a Muslim could fing

himself.

Under Shari’ah jurisprudence, theory of non-discrimination is best
implemented. The legal system frowns at discrimination on the
hasis of sec, race, colour, religion, circumstance etc.!!? It shuns the
practice of favouritism in favour of the strong against the weak, in
favor of the well-to-do against the less privilege and in favour of
the free against the displaced.!* Thus, the topical discourse of the
rights of the veak and IDPs is of paramount concern under
Shari’ah jurisprudence. It is not gainsaid that Shari'ah
jurisprudence recognised the rights of the IDPs. The historical
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under the legal
the promulgation of
legal system that bl
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events under development of Shari’ah jurisprudence lend credence
to the foregoing.!1>

At the earliest period of Shari’ah propagation, the few Muslims
who believed in the message of the Law Giver as brought by the
Prophet Muhammad (PBUH) faced serious persecutions leading to
their migration from their homeland Makkah to Madinah.''® The
instruction to vacate Makkah for Madinah was divine as the
Muslims then reluctantly yielded to the instruction with the pain of
leaving ones’ homeland to a foreign land. They became displaced
from their original homes with no access to their properties, wives,
children and families.''” What the Muslims faced at this period
was a serious displacement requiring urgent protection in foreign
land. Fortunately at Madinah, they were granted refugee status and
were protected in their temporary abode till they were able to go
back to their homeland peacefully.!’®

Thus, the Hijrah saga laid the foundation of IDPs rights and
protection under the Shari’ah jurisprudence. With the personal
experience of displacement as encountered by the Prophet, when
he became the Ameer (Head of State) in Madinah, he came up
with legal structure that favours the protection and implementation
of the rights of the IDPs. He implemented Shari’ah jurisprudence
to favour Muslims and non-Muslims who had suffered
displacement from their place of origin to live with tranquillity
under his leadership in Madinah. Of utmost importance were the

15 7Zaat, Kirsten. “The Protection of Forced Migrants in Islamic Law” New
Issues in Refugee Research 146 https://www.unhcr.org/sites/default/legacy-
pdf/476652cb2.pdf last accessed 12 April 2024

116 | Akhter, “The Compulsion upon Muslims to Migrate towards the Medina:
(An Analytical Study of Objectives and causes from Historical perspective)’ A/
A'Jaz (2020), 339-346

"7 ibid

M8 HA Acikgul, ‘Rights of Migrants from Islamic and Humanitarian Rights
Perspective’ 105-150 https://dergipark.org.tr/en/download/article--file/2087249
last accessed 12 April 2024
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alled Ahlu Dhimmi (the displac?d non-Musliy,
adinah). The Prophet .ofr.e'red NUmeroyg
the Ahlu Dhimmi within the Shari’ah
s the displaced persons enjoyeq

similar rights as the Muslims within the purview of Shari’yy,
principle of equality and fairness.! 9Some of the rights accorded t,

the Ahlu Dhimmi then include sanct{ty of l{fe anfi property,
protection of honour, sanctity and security of private llfef security
of personal freedom, freedom of expression, freedom religion and
association, protection of religious sentiments, protection from
arbitrary imprisonment, right to basic necessmes‘of life, equality
hefore the law, right to participate in the state affairs and decisions
concerning their situations in life etc.
The cursory look at the rights granted Ahlu Dhimmi indicates
Shari“ah jurisprudence does not levitise the situations of the IDPs
within its scope. The rationale behind the rights formulation and
protection is premised on the MagqasidusShari ‘ah which captures
the overall objectives of Shari’ah legislation on earth and the great
concern for the weak and the needy. It is thus safe to posit that
Shari‘ah jurisprudence has laid the foundation of the protection
and enforcement of the rights of IDPs from historical and
legislative perspective. This goes to show that any legislation that
lags behind in the protection and enforcement of the rights of the
weak especially the IDPs is not be reckoned with.
9.0  Conclusion
The study examined the rights of IDPs in the selected countries of
Myanmar, ‘Ukr.aine, Azerbaijan, Turkey, South Sudan and Somalia
vis-a-vis Shari’ah jurisprudence. It is not debatable that the
Illr::ii/dence of anngd conflicts across the globe comes forth with the
normal regime and life for the IDPs. This is howevef

people popularly ¢
seeking protection in M
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theory of non-discrimination @
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worrisome but the world have to contend with the new incidence
of IDPs with a view to finding better life for them.

The study reveals that Myanmar focuses on land acquisition as the
major tool for addressing IDPs” issues in the country. In Ukraine,
the principle of non-discrimination occupies the top most agenda
in addressing the plights of the IDPs. Azerbijan focuses on poverty
tackling and social right guaranteeing in their legal framework for
the protection of the IDPs’ rights in the country. Turkey as a
country is also not left out. The country adopted compensation
approach towards solving different problems confronting the
IDPs. This approach is met with stiff criticism. Sudan strives to
address the right issues faced by the IDPs through the principle of
return, resettlement and reintegration in compliance with Kampala
Convention. In the same vein, Somalia continues with the
exploration of both national laws and international instruments
with a view to solving numerous right issues being contended with
by the IDPs.

The lapses discovered in the study of the rights of IDPs in the
selected countries include inadequate implementation and periodic
reviews of the framework with a view to meeting the present
needs of the IDPs. It is important to note that the fundamental
lapse remains lack of preventive measure. There is need for the
world to come together to find a preventive lasting solution to the
menace of incessant armed conflicts. This remains the root-
approach problem solving mechanism towards addressing the
IDPs’ rights associated problems. It therefore recommended that
the various legal framework in the selected countries in this study
should be subjected to adequate implementation as well as
periodic review to stand the test of time. The root cause of armed
conflict should also be preventively addressed henceforth to give

room for violent-free society.

It is important to note that the jurisprudence of Shari’ah holds the
rights of IDPs in high esteem with the instrumentalities of the
principles of non-discrimination, equality before the law and
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